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HEALTH LAW
How Should Organizations Support Trainees in the Face of Patient Bias?
Kimani Paul-Emile, JD, PhD

Abstract

Some patients degrade, belittle, or harass clinicians and students based
on their social identity characteristics, such as their race, gender,
ethnicity, or religion. Some patients even refuse care. While this kind of
behavior is difficult for all health care workers, it presents unique
challenges for trainees. This article offers concrete protocols for
supporting trainees when such patient encounters occur, including
assessment, debriefing with affected staff, convening team meetings,
event tracking, data collection, and initiating organizational cultural
changes.

Introduction

A resident physician enters a patient’s room to introduce herself, but before she can do
so the patient turns to the nurse and declares, “I don't want any black doctors!” How
should the health care organization respond? This question is on the minds of many, as a
2017 survey found that 59% of responding physicians had been degraded, belittled, or
harassed by patients based on their social identity characteristics, such as their race,
gender, sexual orientation, religion, or ethnicity.™ In addition, 47% of the surveyed
physicians had a patient request reassignment because of such social identity
characteristics."? Black and Asian physicians were most likely to experience patient bias,
which affected 70% of black physicians and 69% of Asian physicians.? More than simply
rude or disruptive, this patient behavior can include inappropriate conduct, comments,
jokes, and innuendo as well as epithets, slurs, negative stereotyping, displays of
offensive materials, unwelcome physical contact or verbal abuse, and reassignment
demands. While this behavior is difficult for all health care professionals, it presents
unique challenges for frontline workers, particularly trainees. This article outlines the
problem of patient bias and offers concrete protocols for supporting trainees based on
grand rounds that | have conducted since 2016 at medical organizations throughout the
United States, which have sparked a broader conversation on this issue.?

Overview of Challenges Posed by Patient Bias

Patients who engage in biased behavior pose multiple clinical challenges. Such behavior
can undermine the relationship between patient and health care worker necessary to
provide high quality care, disrupt team harmony and the learning environment, and take

AMA Journal of Ethics, June 2019 513


https://journalofethics.ama-assn.org/article/how-should-physicians-respond-patient-requests-religious-concordance/2019-06

an emotional and psychological toll.* As | will explain, this behavior also has significant
legal, ethical, and policy implications for health care workers’ employment rights,
patients’ informed consent rights, and health care organizations’ obligations to
safeguard patient health while protecting employees from workplace discrimination.

Determining how to balance these often-competing interests presents a difficult
dilemma, particularly in hospital emergency departments, which have an obligation to
screen and stabilize, if necessary, all patients who seek treatment in accordance with the
Emergency Medical Treatment and Active Labor Act (EMTALA).> Patients also have
informed consent rights, which encompass the right to refuse wanted treatment from an
unwanted physician. Health care workers have employment rights, including the right to
a workplace free from certain types of discrimination, such as discrimination based on
race, sex, ethnicity, and religion.® Health care organizations, on the other hand, not only
must meet EMTALA requirements but also are obliged to safeguard the employment
rights of their workers.

While this may all seem quite straight forward, determining how to weigh these
conflicting rights can be difficult for health care organizations. If they accommodate a
patient’s wishes for a physician of a different race or ethnicity, they might be
discriminating against the assigned physician and opening themselves up to legal
liability.” But if they don't accommodate the patient’'s demands, they may be violating
laws against informed consent and battery by forcing the patient to be treated by an
unwanted doctor without consent.” And, conversely, if they don't screen and stabilize the
patient, they may be liable for violating EMTALA.

| have explored elsewhere how to effectively balance all of these concerns, including the
legal ramifications of accommodating hospital patients’ race-based reassignment
requests.” And in a subsequent article, my co-authors and | offered 5 ethical guidelines
to inform physicians’ decision making when such cases arise: evaluating the patient’s
medical condition; assessing the patient's decision-making capacity; and determining the
patient’s reasons for the request, the physician’s options for responding, and the effect
on the physician.? These guidelines can inform health care workers as they engage with
the patient through negotiation, persuasion, and, if necessary, accommodation.

As beneficial as these guidelines are, “one-size-fits-all” policies are unlikely to provide
the guidance needed to completely manage these challenging patient encounters for all
health care professionals, who differ with respect to their risk of experiencing identity-
based patient bias, their ability to protect themselves when these situations arise, and
the legal implications of their organization’s response. Trainees, for example, as frontline
workers, are more likely to be targets of patient bias than attending physicians.® Recent
studies show that 93% of trainees have experienced disruptive patient behavior,
including racial bias,' and 63% have been the object of discriminatory verbal abuse.™
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Fifteen percent of residents have personally experienced or witnessed mistreatment.’
Trainees' vulnerability could be due to the frequency with which they interface with
patients and their relative lack of decision-making autonomy. Attending physicians, by
contrast, have more clinical autonomy and thus more options for responding, such as
trading out biased patients. The increasing diversity of the trainee workforce could also
contribute to trainees’ heightened risk of experiencing patient bias, as at least 44% of
medical students are people of color’® and 50% of medical students are women.™

Despite the startling statistics regarding patients’ treatment of trainees, data and
overwhelming anecdotal evidence show that organizations are not adequately
supporting their trainees in dealing with these abusive patient encounters. Indeed, 50%
of surveyed residents who experienced or witnessed patient discrimination didn't know
how to respond, while 25% believed that nothing would be done if hospital leadership
were notified." Inaction on the part of trainees may be attributable to fear that reporting
will negatively affect their evaluations or professional standing. Organizational inaction
may be more complicated, due in part to uncertainty about the legal implications of
responding. Residents operate in a legal limbo with respect to their rights relating to sex
discrimination, for example. Some circuit courts have held that residents are both
student and employees™ "’ and are thus able to bring claims for sex discrimination under
both employment® and education antidiscrimination laws. This ability to sue offers
residents access to a broad array of legal remedies, from punitive damages available
under employment law to termination of the organization's federal funding under
education law.

Protocols for Frontline Trainees

In light of these challenges, organizations must go beyond guidelines by developing
protocols that support trainees and safeguard their rights with an eye towards crafting
an appropriate future response. These protocols should include assessment, debriefing
with affected staff, convening a team meeting, tracking and collecting data, and initiating
organizational cultural change, if necessary. These 5 protocols constitute a point of
departure for the development of an effective organizational response.

Assessment. When an incident occurs, if a supervisor is present, he or she should
acknowledge the impropriety of the patient’'s conduct and assess whether the trainee
wishes to handle the situation himself or herself. If the trainee doesn't, then the
supervisor must intervene to inform the patient that the trainee is qualified to treat
patients and that bigoted conduct will not be tolerated. After conferencing with the
trainee, itis imperative that, whatever is decided, the supervisor model appropriate
behavior and not force the trainee to accede to the patient’s biased demands, as this
may violate both employment and education antidiscrimination laws.
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Debriefing. After the event, there should be follow-up and debriefing with the affected
trainee so that he or she has an opportunity to talk about the bias incident, preferably
with a trusted point person. The objective is to take the trainee's difficult experience
seriously, giving him or her time to vent. It's also important that supervisors and the
organization not minimize the encounter and instead commit to understanding how the
trainee may have experienced the harassment or rejection with an eye towards crafting a
meaningful future response.

Team meeting. In addition, organizations should address the fact that bias incidents can
have a corrosive effect on onlookers, who may not know what to do or how to respond.
Organizations should, therefore, convene a meeting of the entire clinical team to allow
members to share their experiences and discuss possible means of addressing or
defusing these situations. Preparedness is imperative because prevention is impossible.
Patients’ biased behavior and rejections can be based on any number of identity
attributes—from race and sex to disability status, religion, gender presentation, or age.
Other team members, therefore, will likely experience bias or rejection at some pointin
their careers, and, even if they are not the object of such behavior, they will witness
someone else experiencing it. Thus, the team must learn the skills necessary to handle
bias incidents effectively. Another reason for a team meeting is that some staff may be
unaware that their colleagues are having these experiences. Bringing these incidents to
light can not only inform the team but also help prevent affected staff from internalizing
the bias; since these encounters can feel like an assault, internalizing the experience is
more likely to happen if staff feel alone in the experience, that they won't be supported,
or that they will be accused of being overly sensitive.

Tracking and data collection. Organizational responses may also be based on collected
data. A cross-disciplinary entity within the organization dedicated to providing support
and assistance to patients and staff could be charged with tracking and collecting data
on these bias incidents to get baseline information on how often they occur, the
organization’s response, the ultimate resolution of the incident, the effect on the
targeted health care professional and other staff, how affected personnel are supported,
and how affected personnel feel about the encounter itself and the organizational
response. The cross-disciplinary entity could also make a prevalence map and identify
the departments in which bias incidents are happening. These actions could all form the
basis of a systematic understanding and response because more information results in
better solutions.

Organizational culture change. To be most effective, organizational responses must
include organizational culture change. As we have seen with the recent tide of sexual
harassment allegations and the #TimesUp and #MeToo movements, many of those who
brought claims worked at organizations that had sexual harassment policies.' However,
there wasn't a norm of coming forward.?®-?? These workers might have felt unsafe
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reporting or that their claims wouldn't be taken seriously, or they might have feared that
their claims would somehow come back to bite them by negatively affecting their career
trajectories. The same can be said with respect to how health care workers, particularly
trainees, might feel about reporting their treatment by patients. Even with the best
policies in place, a culture of nonreporting will undermine meaningful change. Norms play
an important role in shifting behavior because conduct is governed less by formal rules
than by patterns of behavior that have accumulated normative power over time.
Supervisors must be sensitive to this dynamic and work with the organization to create a
norm of reporting and a culture of supporting staff members who have experienced
discrimination.

Conclusion

Although not new, the problem of patients expressing their identity-based biases in
hospitals has received significant recent media attention™?*-2¢ And while bias in the
provision of health care goes both ways, as data show that physician bias towards
patients remains an enduring and more common problem,?** relatively little has been
done to address the problem of patients’ discriminatory behavior towards health care
professionals, which disproportionately affects people of color—particularly frontline
workers, such as trainees. So long as this group continues to bear the brunt of patients’
identity-based bias, the 5 proposed protocols discussed here—assessment, debriefing,
team meeting, event tracking, data collection, and organizational cultural change—
constitute a clinically, ethically, and legally appropriate means of supporting trainees
while protecting the interests of patients and health care organizations.
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