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Abstract

Individuals with substance use disorders (SUDs) are at markedly
elevated risk of involvement in the criminal legal system. Over the past
30 years, substance use during pregnancy has been criminalized
through laws on the federal, state, and tribal level. American Indian (Al)
individuals are disproportionately affected by these laws due to their
race, socioeconomic status, and limited access to SUD treatment. This
article aims to educate readers on laws criminalizing substance use
during pregnancy and on how Al individuals are disproportionately
affected by these laws. It also discusses how these laws conflict with the
ethical principles of autonomy, nonmaleficence, and justice. Finally, this
article recommends that clinicians advocate for the decriminalization of
SUDs during pregnancy and for improvement in access to
comprehensive, evidence-based SUDs care.

Criminalization of Substance Use Disorder in Pregnancy

Approximately 1 in 10 individuals in the United States will develop a substance use
disorder (SUD).1 Between 1999 and 2016, drug overdoses increased dramatically,2 and,
in 2017, overdose was the leading cause of accidental death in the United States.2
American Indians (Als) have been hit particularly hard, with a prevalence of SUD
exceeding that of other racial and ethnic groups in the United States.3 Tribes across the
country have declared treatment of SUD a public health priority.4

The nation’s drug laws place individuals with SUD at high risk of involvement with the
criminal legal system. It is estimated that over 65% of individuals under correctional
supervision meet criteria for SUD.5 Pregnant people with SUD face prosecution, given
state laws that specifically criminalize drug use during pregnancy.68 Pregnant Al
individuals are disproportionately affected by these laws due not only to their race and
gender, but also their lower socioeconomic status and the compounded government
surveillance under federal, state and tribal laws.

In the 1980s, during the “war on drugs,” the US government focused on crack cocaine,

demonizing people of color who used this drug while pregnant and laying the foundation
for federal, state, and tribal laws criminalizing substance use during pregnancy.® The
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Child Abuse Prevention and Treatment Act of 1974, for example, requires states that
accept federal grant funding to have policies and procedures for notifying child
protective services agencies of infants who are identified as being affected by maternal
substance use.10

States have passed a variety of laws criminalizing substance use during pregnancy.
Twenty-three states and the District of Columbia have laws proclaiming that drug
exposure during pregnancy constitutes child abuse.11 Twenty-five states and the District
of Columbia require health professionals to report suspected prenatal drug use, with 8
requiring testing for and reporting of prenatal drug exposure if they suspect drug use.11
Some states have also passed laws related to “fetal personhood,” “fetal assault,” and
“chemical endangerment” and used these laws to prosecute people who use drugs
during pregnancy.12 In Tennessee, for instance, a fetal assault law makes giving birth to
a newborn showing signs of prenatal exposure to illicit substances a crime punishable
by imprisonment.13

Tribes have their own legal approaches to substance use during pregnancy. Each of the
573 federally recognized tribes has its own laws, court systems, and facilities to detain
tribal members convicted of certain offenses within reservations.14 Because of their
nationhood status, tribes have a government-to-government relationship with the United
States. On Indian reservations, Als are typically subject to tribal and federal law only, not
state laws. However, as US citizens, Als are additionally subject to state law when
outside of a reservation and on state land.15 For tribes whose laws were available for
review, substance use during pregnancy is consistently criminalized, with varying levels
of punishment. Some tribes (Navajo Nation, White Earth Nation) mandate substance
use treatment programs, while others (Little River Band of Ottawa Indians, Standing
Rock Sioux Tribe) identify substance use during pregnancy as child abuse and require
child protective services involvement.16.17.18,19

The number of pregnant people who have been criminalized for substance use is
unknown. One report documented 413 arrests, detentions, forced medical
interventions, and separations of newborns and mothers between 1973 and 2005 for
pregnant people of all races and ethnicities, the majority (84%) of which involved
substance use during pregnancy.20 Given the difficulty in identifying cases, the authors
suspect hundreds, if not thousands, were missed.20

American Indian Vulnerability to Criminalization in Pregnancy
Al individuals are particularly vulnerable to criminalization during pregnancy for several
reasons.

First and foremost is the impact of racism. Al women are jailed and imprisoned at higher
rates than their white counterparts relative to their share of the general population.2t In
South Dakota, of the 558 women in custody in January 2020, more than 50% (297)
were Al, although Als constitute 8% of the state population.22 Racism also has a
significant impact within health care. One national survey showed that 23% of Als
reported experiencing discrimination in a health care setting.23 Numerous studies
document how racial and ethnic minorities receive less access to and lower quality of
health care and have worse health outcomes.24.25 For pregnant people of color,
discrimination is acutely evident. Black people are 1.5 times more likely to get tested for
drug use during pregnancy than other people,2¢é and, if they test positive, 10 times more
likely to get a positive result reported to child protective services.2? Al individuals are
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often overlooked in public health and policy research, largely because of their small
population and frequent racial misclassification. While more research is needed, it is
clear that Al individuals are not exempt from racism and likely experience its hardships
uniquely.

Second, Als are one of the most impoverished populations in the country, increasing
their vulnerability to criminalization during pregnancy. They are more likely to be involved
with state-sponsored public health and social services programs28 and subsequently
more likely to be subject to public reporting. Additionally, when Al people on tribal land
become pregnant, they're often shuttled between the Indian Health Service (IHS) and
state-funded agencies, including state hospitals and social services, because the IHS
has limited obstetric capacity. Shuffling between health care settings on and off
reservations results in exposure to rules and regulations of tribal, state, and federal
jurisdictions and the potential to be prosecuted under the authority of all three.

Finally, Al people are particularly affected by the criminalization of substance use during
pregnancy because of their minimal access to SUD treatment, due largely to shortages
and limited resources of reservation-based treatment programs, stigma associated with
SUD, and lack of SUD training among health care professionals who work on
reservations, especially among those working with pregnant patients.2 In particular, the
IHS is perilously underfunded; despite the high disease burden in Al communities, the
agency receives less funding per person than Medicare or Medicaid, making it difficult to
establish and strengthen SUD treatment.2® With limited access to care, Al individuals
with SUD often are not treated for their disease and remain at high risk of ongoing drug
use during pregnancy.

Ethical Considerations

Legal, political, and medical structures that create disparate risk for Al individuals
seeking pregnancy care undermine core ethical principles. By adversely affecting
pregnant Al individuals seeking prenatal care, these structures are unjust. Furthermore,
in preventing pregnant people from controlling their health information and in violating
their confidentiality, laws mandating clinician reporting of substance use violate the
ethical principle of respect for autonomy.

Numerous professional medical associations, including the American College of
Obstetricians and Gynecologists,30 have recognized SUD as a chronic, relapsing disease.
However, SUD remains highly stigmatized. Instead of receiving treatment, people with
SUD—particularly those who are pregnhant—are treated as moral failures by society and
criminalized, with severe health consequences. Individuals who use drugs are
understandably fearful of seeking health care because of risk of arrest, imprisonment,
or loss of child custody if their health care professional suspects or concludes that they
are using illicit drugs. Fear of punishment decreases participation in health care,
particularly prenatal care, and erodes trust in physicians.31.32 The documented harm
from these laws violates the ethical principle of nonmaleficence.

Laws criminalizing drug use during pregnancy place physicians in the untenable position
of being legally required to help enforce these laws. Health care professionals, whose
professional and ethical priority is to provide competent, compassionate care, are
mandated to abide by laws that are detrimental to their patients’ health. These
circumstances necessitate that health care professionals advocate for decriminalization
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of substance use during pregnancy and for increased access to comprehensive,
evidence-based treatment for SUD.

References

1. Hasin DS, Grant BF. The National Epidemiologic Survey on Alcohol and Related
Conditions (NESARC) waves 1 and 2: review and summary of findings. Soc
Psychiatry Psychiatr Epidemiol. 2015;50(11):1609-1640.

2. Centers for Disease Control and Prevention. CDC’s efforts to prevent opioid
overdoses and other opioid-related harms.
https://www.cdc.gov/opioids/pdf/Strategic-Framework-
Factsheet_Jan2019_508.pdf. Accessed June 29, 2020.

3. Rieckmann T, McCarty D, Kovas A, et al. American Indians with substance use
disorders: treatment needs and comorbid conditions. Am J Drug Alcohol Abuse.
2012;38(5):498-504.

4. Substance Abuse and Mental Health Services Administration. The National Tribal
Health Agenda. https://store.samhsa.gov/sites/default/files/d7/priv/pepl6-
ntbh-agenda.pdf. Published December 2016. Accessed June 7, 2020.

5. National Institute on Drug Abuse, National Institutes of Health. Drug facts:
criminal justice. https://www.drugabuse.gov/publications/drugfacts/criminal-
justice. Published June 2020. Accessed April 30, 2020.

SC Code Ann §20-7-736(g) (2000).

Fla Stat §39.01(30)(g) (2019).

Tex Fam Code Ann §261.001(8) (2019).

Bishop D, Borkowski L, Couillard M, Allina A, Baruch S, Wood S. Pregnant women

and substance use: overview of research and policy in the United States.

Washington, DC: Jacobs Institute of Women’s Health, George Washington

University; 2017.

https://publichealth.gwu.edu/sites/default/files/downloads/JIWH/Pregnant_Wo

men_and_Substance_Use_updated.pdf. Accessed August 21, 2020.

10. National Center on Substance Abuse and Childhood Welfare. Child Abuse and
Prevention Treatment Act (CAPTA): substance exposed infants statutory
summary.
https://ncsacw.samhsa.gov/files/CAPTA_SEI_Statutory_Summary.pdf.
Published May 16, 2017. Accessed April 30, 2020.

11. Guttmacher Institute. Substance use during pregnancy: state laws and policies.
https://www.guttmacher.org/state-policy/explore/substance-use-during-
pregnancy. Updated April 1, 2020. April 30, 2020.

12. Amnesty International. Criminalizing pregnancy: policing pregnant women who
use drugs in the USA.
https://www.amnesty.org/download/Documents/AMR5162032017ENGLISH.pd
f. Published 2017. Accessed April 30, 2020.

13. An Act to Amend Tennessee Code Annotated, Title 39, Relative to Criminal Law,
HR 1168, 2018-2019 Session (Tn 2019).
http://www.capitol.tn.gov/Bills/111/Bill/HB1168.pdf. Accessed May 1, 2020.

14. Indian entities recognized as eligible to receive services from the United States
Bureau of Indian Affairs. Fed Regist. 2018;83(141):34863-34868.

15. Indian Affairs, US Department of the Interior Indian Affairs. Frequently asked
questions. https://www.bia.gov/frequently-asked-questions. Accessed August
22, 2020.

16. Navajo Nation Code Ann tit 13 (20006).

17. White Earth Nation Code tit 29, §10 (2014).

© N

AMA Journal of Ethics, October 2020 865


https://www.cdc.gov/opioids/pdf/Strategic-Framework-Factsheet_Jan2019_508.pdf
https://www.cdc.gov/opioids/pdf/Strategic-Framework-Factsheet_Jan2019_508.pdf
https://store.samhsa.gov/sites/default/files/d7/priv/pep16-ntbh-agenda.pdf
https://store.samhsa.gov/sites/default/files/d7/priv/pep16-ntbh-agenda.pdf
https://www.drugabuse.gov/publications/drugfacts/criminal-justice
https://www.drugabuse.gov/publications/drugfacts/criminal-justice
https://publichealth.gwu.edu/sites/default/files/downloads/JIWH/Pregnant_Women_and_Substance_Use_updated.pdf
https://publichealth.gwu.edu/sites/default/files/downloads/JIWH/Pregnant_Women_and_Substance_Use_updated.pdf
https://ncsacw.samhsa.gov/files/CAPTA_SEI_Statutory_Summary.pdf
https://www.guttmacher.org/state-policy/explore/substance-use-during-pregnancy
https://www.guttmacher.org/state-policy/explore/substance-use-during-pregnancy
https://www.amnesty.org/download/Documents/AMR5162032017ENGLISH.pdf
https://www.amnesty.org/download/Documents/AMR5162032017ENGLISH.pdf
http://www.capitol.tn.gov/Bills/111/Bill/HB1168.pdf
https://www.bia.gov/frequently-asked-questions

18.
19.
20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

Little River Band of Ottawa Indians Tribal Code tit 01, ch 900, §3 (2012).
Standing Rock Sioux Tribe Code of Justice tit 6, ch 2 (2018).

Paltrow LM, Flavin J. Arrests of and forced interventions on pregnant women in
the United States, 1973-2005: implications for women’s legal status and public
health. J Health Polit Policy Law. 2013;38(2):299-343.

Kajstura A. Women’s mass incarceration: the whole pie. Prison Policy Initiative.
https://www.prisonpolicy.org/reports/pie2019women.html. Published October
29, 2019. Accessed March 8, 2020.

South Dakota Department of Corrections. Statistics: adult population.
https://doc.sd.gov/about/stats/adult/. Accessed March 9, 2020.

National Public Radio; Robert Wood Johnson Foundation; Harvard T. H. Chan
School of Public Health. Discrimination in America: experiences and views of
Native Americans. https://legacy.npr.org/documents/2017/nov/NPR-
discrimination-native-americans-final.pdf. Accessed March 9, 2020.

National Center for Health Statistics, Centers for Disease Control and
Prevention. Health, United States, 2015: With Special Feature on Racial and
Ethnic Health Disparities. Hyattsville, MD: National Center for Health Statistics;
2016. https://www.cdc.gov/nchs/data/hus/hus15.pdf. Accessed May 1, 2020.
Egede LE. Race, ethnicity, culture, and disparities in health care. J Gen Intern
Med. 2006;21(6):667-669.

Kunins HV, Bellin E, Chazotte C, Du E, Arnsten JH. The effect of race on provider
decisions to test for illicit drug use in the peripartum setting. J Womens Health
(Larchmt). 2007;16(2):245-255.

Chasnoff 1J, Landress HJ, Barrett ME. The prevalence of illicit-drug or alcohol use
during pregnancy and discrepancies in mandatory reporting in Pinellas County,
Florida. N Engl J Med. 1990;322(17):1202-1206.

Johnson B, Thorn B, McGill B, et al. WIC Participant and Program Characteristics
2012 Final Report. Alexandria, VA: Office of Policy Report, Food and Nutrition
Service, US Department of Agriculture; 2013. https://fns-
prod.azureedge.net/sites/default/files/WICPC2012.pdf. Accessed August 22,
2020.

Indian Health Service. FY 2017 Indian Health Service level of need funded (LNF)
calculation: resources needed, resources available, and LNF scores summarized
by IHS area.
https://www.ihs.gov/sites/ihcif/themes/responsive2017/display_objects/docu
ments/2018/FY_2017_LevelofNeedFunded_(LNF)_Table.pdf. Revised February
14, 2018. Accessed May 1, 2020.

American College of Obstetricians and Gynecologists. Committee opinion no.
473: substance abuse reporting and pregnancy: the role of the obstetrician-
gynecologist. https://www.acog.org/clinical/clinical-guidance/committee-
opinion/articles/2011/01/substance-abuse-reporting-and-pregnancy-the-role-
of-the-obstetrician-gynecologist. Published January 2011. Accessed August 21,
2020.

Roberts SC, Pies C. Complex calculations: how drug use during pregnancy
becomes a barrier to prenatal care. Matern Child Health J. 2011;15(3):333-341.
Stone R. Pregnant women and substance use: fear, stigma, and barriers to care.
Health Justice. 2015;3:2.

Rachel Simon, MD is an addiction medicine fellow at Massachusetts General Hospital
(MGH) in Boston. She completed her residency in the Primary Care Program in MGH’s

866

www journalofethics.org


https://www.prisonpolicy.org/reports/pie2019women.html
https://doc.sd.gov/about/stats/adult/
https://legacy.npr.org/documents/2017/nov/NPR-discrimination-native-americans-final.pdf
https://legacy.npr.org/documents/2017/nov/NPR-discrimination-native-americans-final.pdf
https://www.cdc.gov/nchs/data/hus/hus15.pdf
https://fns-prod.azureedge.net/sites/default/files/WICPC2012.pdf
https://fns-prod.azureedge.net/sites/default/files/WICPC2012.pdf
https://www.ihs.gov/sites/ihcif/themes/responsive2017/display_objects/documents/2018/FY_2017_LevelofNeedFunded_(LNF)_Table.pdf
https://www.ihs.gov/sites/ihcif/themes/responsive2017/display_objects/documents/2018/FY_2017_LevelofNeedFunded_(LNF)_Table.pdf
https://www.acog.org/clinical/clinical-guidance/committee-opinion/articles/2011/01/substance-abuse-reporting-and-pregnancy-the-role-of-the-obstetrician-gynecologist
https://www.acog.org/clinical/clinical-guidance/committee-opinion/articles/2011/01/substance-abuse-reporting-and-pregnancy-the-role-of-the-obstetrician-gynecologist
https://www.acog.org/clinical/clinical-guidance/committee-opinion/articles/2011/01/substance-abuse-reporting-and-pregnancy-the-role-of-the-obstetrician-gynecologist

Internal Medicine Residency Program. She has conducted qualitative research on the
health of justice-involved individuals and those with substance use disorders.

Jennifer Giroux, MD, MPH intermittently served as the medical epidemiologist for the
Great Plains Area Indian Health Service (GPA-IHS) from 2004 through 2019, where she
was instrumental in founding the GPA-IHS’s Tribal Epidemiology Center and initiating or
leading numerous investigations on tribal outbreaks and emerging public health
priorities, including the ongoing tribal public health crisis of maternal substance use
disorder during pregnancy. The latter investigation led to a Centers for Disease Control
and Prevention Epi-Aid investigation from 2016 through 2018.

Julie Chor, MD, MPH is an assistant professor of obstetrics and gynecology at the
University of Chicago in lllinois, where she also serves as assistant director of the
MacLean Center for Clinical Medical Ethics. She is fellowship trained in clinical medical
ethics and family planning, and her academic and clinical work focuses on helping
adolescents and young adults overcome barriers to addressing their reproductive health
needs.

Citation
AMA J Ethics. 2020;22(10):E862-867.

DOI
10.1001/amajethics.2020.862.

Acknowledgements
The authors thank Hannah Wenger, MD for her guidance and suggestions.

Conflict of Interest Disclosure
The author(s) had no conflicts of interest to disclose.

This article is the sole responsibility of the author(s) and does not necessarily
represent the views of the Indian Health Service. The viewpoints expressed in this
article are those of the author(s) and do not necessarily reflect the views and
policies of the AMA.

Copyright 2020 American Medical Association. All rights reserved.
ISSN 2376-6980

AMA Journal of Ethics, October 2020 867



