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ETHICS CASE

Should Physicians Attempt to Persuade a Patient to Accept a Compromised
Organ for Transplant?

Commentary by Andy A. Tully, MD, Geraldine C. Diaz, DO, and John F. Renz, MD,
PhD

While in an administrative meeting, Dr. Calvin, chief of transplant surgery at a major
academic hospital in California, receives a phone call from a regional organ procurement
organization. A liver has become available for the hospital's sickest patient, Mr.
Lawrence, who was recently admitted with severe complications from advanced
alcoholic liver disease and encephalopathy. Knowing how severe Mr. Lawrence’s
condition has suddenly become, Dr. Calvin excitedly breaks away from his meeting to
page other attending physicians on the transplant service and review the donor
information.

They find that the available liver is not without concern: it comes from an older donor
with multiple comorbidities, including obesity with a degree of fatty liver, and, most
importantly, the patient passed away from cardiac failure, which results in considerable
hypoxemia and free-radical damage. The risk of graft failure is significant enough for the
center to classify the organ as an “extended criteria donation (ECD).” Nevertheless, the
team is confident and enthusiastic about the potential for transplantation, having had
extensive experience successfully transplanting similar organs. So, the team rushes
upstairs to the patient’'s room to relay the news about an available liver.

“Mr. Lawrence!” Dr. Calvin exclaims, “We're going to save your life today! An organ has
become available!”

Waking from a foggy state, exhausted, exasperated, and fearful, Mr. Lawrence tries to
process everything the team is telling him about the organ and the prospective
transplant surgery. “So you're saying you want to give me a damaged liver?”

His daughter, who had been sitting in a chair on the side of her father's bed, stands up to
take in what is being said. “Maybe we should just wait until a better one comes along,”

she suggests.

Dr. Calvin reminds them that they've discussed ECD organs before, and all the risk
factors in their previous conversations are present in this one. He then explains the list of
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additional risk factors present and what they mean, eventually concluding that this is a
calculated risk, but one they have to take.

Mr. Lawrence says, “Doc, | don't understand what you are saying,” while squinting at the
dense text on the consent form they just handed him with a pen, “but | trust you and
want to do whatever you tell me. I'm just so overwhelmed and tired. | don't have the
energy to get through something like this now—I'm so exhausted. All | want to do is cry.”

The team listens patiently and intently, and Dr. Calvin tells Mr. Lawrence sternly but
compassionately, “Mr. Lawrence, there is no better time to do this than now. Without
this liver, you will die. This organ is a blessing.”

His daughter says to Mr. Lawrence, “Well, | understand what the doctors are saying,.
There's no way to really know what the outcome with this organ will be, or whether a
better organ will come along in time. But I'm not the one who has to go through surgery,
Dad. You do. And no one can make this decision for you.”

Mr. Lawrence requests more time to think about the decision.

“Mr. Lawrence,” another caregiver speaks up, “The longer we wait, the worse the organ
quality gets. If you don't take this liver right now, it's gone.”

Commentary

Mr. Lawrence, his daughter, and Dr. Calvin have to decide how best to respond to an
indecisive patient. We can imagine a few weeks ago in clinic, when Mr. Lawrence had
energy and willpower to brave surgery and to attempt to regain his life. At that time, he
was clear-minded and committed during clinic discussions about organs, telling Dr.
Calvin that, for him, any new liver was worth the risk. Now, after several weeks in the
medical intensive care unit, Mr. Lawrence is demoralized by watching hospital
roommates’ conditions deteriorate, poor sleep, and endless consultant visitations. His
health has diminished from liver failure and advanced encephalopathy, and now he
thinks differently than he did during his clinic visits. Now a potentially lifesaving organ is
available for transplant and Mr. Lawrence expresses ambivalence. How ought the team
led by Dr. Calvin to reconcile this patient’s past and present attitudes and expressions
while trying to facilitate best possible outcomes? Should Dr. Calvin and the team try to
persuade Mr. Lawrence to accept this particular organ and undergo surgery?

How Ought Physicians to Help Patients Decide?

As in many medical-ethical deliberations, principles of nonmaleficence, justice, respect
for autonomy, and beneficence can be helpful in considering how to respond to a
patient’s indecisiveness [1]. Nonmaleficence tends to endorse a course of
nonintervention. As Mr. Lawrence and his daughter are well aware, he might have a long,
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painful, and complicated postoperative course that no one can predict. Neither is it
known whether he will have the physiologic reserve to tolerate and recover from the
operation. The risks and potential harms of surgery can only be avoided by not
performing surgery. Even if Mr. Lawrence’s course of surgery and recovery goes well,
surgery will give him postoperative pain that he might not be willing to endure at this
time. One might object that surgery is not subject to a principle of strict primum non
nocere—the dictum to first do no harm—since the very act of incision requires that harm
precede therapy. But, in this case, because the surgery carries significant potential for
harm and Mr. Lawrence’s capacity for tolerating even predictable surgical harm is
unknown, the principle of nonmaleficence can be applied to support his refusal of the
liver [2].

Justice is given extra consideration in transplantation, and justice prompts Dr. Calvin to
try to persuade Mr. Lawrence to accept the extended criteria donation liver. Society has
made special provision for organs such as this to be matched with recipients like Mr.
Lawrence. Many experts have weighed the level of individual benefit these organs
provide against the overall benefit of decreasing waitlist times [3, 4], and, if Mr.
Lawrence fits the qualifying criteria, then in the eyes of society he has a right to that
organ. Granted, there is ample evidence that the quality of the organ to which he has
access will vary depending on the region in which he lives, but this is a variable beyond
the scope of Dr. Calvin's influence [5]. There are limits to indecision, too, as an organ
must typically be accepted within one hour of offer. If Mr. Lawrence continues to delay,
the organ will be offered to the next recipient. Thus, Dr. Calvin has an obligation to press
Mr. Lawrence to consent or refuse.

How to respect autonomy is particularly unclear in the case of the indecisive patient.
Each patient has authority to consent or refuse, provided he or she has the capacity to
comprehend and make decisions. At this point, there is no clear evidence that Mr.
Lawrence lacks capacity, but it seems pathophysiology is influencing his exhaustion and
indecision. It could be argued that his encephalopathy will only advance without
transplant and that, interestingly, further delay of his decision could actually diminish his
autonomy. Without a decision, his declining physiological status will effectively make his
decision for him. After all, at an earlier time, when he was not so exhausted, and was
perhaps more autonomous, Mr. Lawrence appeared to have understood the risks and
benefits and chose transplant. On the other hand, his acute state should not be brushed
aside. Neither should the quality of the liver. That is, if Mr. Lawrence's prior enthusiasm
about the transplant was based on the assumption of an uncompromised liver, how
ought this variable to be considered here? One factor to consider is that Mr. Lawrence’s
risk of waitlist mortality tracks his physiological decline; this risk of mortality could be
mitigated by his accepting a compromised organ.
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Mr. Lawrence might have been changed by his hospital experience, and his beliefs about
how a transplant would work in his life might now be more pessimistic. For a man who
will have to adhere to a lifelong regimen of checkups, medications, and lifestyle changes,
the whole success of the transplant endeavor depends both on his genuine autonomous
support and on the quality of the organ he receives. So, the team might be justified in not
pushing him harder toward accepting transplant. Another important source of ethical
complexity in how we regard Mr. Lawrence’s autonomy is that it's not clear whether the
source of his hesitation is the quality of the liver, the stress of surgery, or looming
challenges of recovering from surgery,.

Beneficence requires physicians to guide and advise patients, especially those who have
trouble making critical decisions in urgent situations that could affect others. Applying
the principle of beneficence seems to support Dr. Calvin's advocacy for Mr. Lawrence to
receive a liver transplant; he has probably witnessed hundreds of patients’ similar illness
experiences—physical deterioration, emotional distress, and psychological doubt
followed by surgery, frustrating postoperative experiences, and extended duration of life.
Dr. Calvin has good reasons to reassure Mr. Lawrence that what he is experiencing and
thinking now could pass with time and that ultimately he will likely be glad he received a
new liver. Dr. Calvin is obligated to provide a realistic assessment of risks of
transplantation surgery with this specific liver as part of informed consent. If Mr.
Lawrence accepts those risks, his consent expresses his trust in Dr. Calvin's team.

However, leaning too heavily on beneficence can be problematic, too. Dr. Calvin is not
omniscient, and his outcomes cannot be 100 percent positive. Dr. Calvin has an interest
in seeing his patients transplanted and does everything in his power to keep his waitlists
moving. If Dr. Calvin is sufficiently self-aware that his self-interest does not present a
conflict of interest, applying the principle of beneficence suggests that trying to persuade
Mr. Lawrence to receive the transplant is ethically permissible.

The classic Greek paradox story of the Ship of Theseus prompts us to ask, As the boards
of the ship are repaired or replaced over time and over the entirety of the hull, is it still
Theseus’s ship? In Mr. Lawrence’s case, as we apply ethical principles of autonomy,
beneficence, nonmaleficence, and justice, how ought we best to express respect and
support for Mr. Lawrence? We refer to these principles as if they are immutable,
timeless, and not subject to case-specific variables. As such, many might choose to apply
these principles as we have here. But these principles can suggest different courses of
action based on when we apply them and whose perspective is used to apply them. In
this scenario, it seems prudent to rely on beneficence as one important product of the
physician-patient relationship. By virtue of their long-term relationships with the patient,
Mr. Lawrence's daughter and Dr. Calvin can work with him to help him through doubt and
indecisiveness. In doing so, they respect his past and present and aim toward the best
possible future consistent with his best autonomous self.
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How Ought Physicians to Guide Patients’ Perceptions of Risk?

Another way of looking at this case is that Mr. Lawrence’s indecision results from two
fundamental errors committed by the transplant team that, unfortunately, are very
difficult to remedy. First is allowing a misperception of extended donor criteria (EDC) liver
allografts [6] and second is a loss of process and orientation of the patient as his health
deteriorates.

Let us begin with the misperception of EDC. If one remembers that “donors are people
and people are donors,” then one should conceive of the donor pool as a continuum
ranging from organs with a high probability of success through allografts with a high
probability of failure. In addition to the probability of allograft physiologic failure is the
risk of disease transmission that occurs throughout the donor spectrum, even from
donors thought to have little disease transmission potential.

The US donor population is not necessarily always healthy, so limitations to organ
donation favor causes of ischemic encephalopathy that are often associated with high-
risk behaviors. This point must be stressed early in the candidate’s educational process,
as once allografts are stigmatized, it introduces uncertainty for the candidate about
whether to wait for a better organ. This decision has been widely studied [7], and the
optimal outcome has always been to utilize an allograft deemed appropriate, from a
clinical point of view, by the transplant surgeon [8].

Allocation calculators have been developed to begin estimating risk of organ failure [9];
however, these calculators have been derived from a recipient database that does not
integrate multiple factors associated with poor organ function [10]. Hence, further
refinement of these calculators is stalled until the development of a national donor
database. Ideally, discussions regarding allocation, the US donor pool, and organ
acceptance criteria should occur prior to listing so that the listing process reflects
acceptance of the inherent risks of donation.

This leads to the second critical error by the transplant team: not providing continuing
education during the candidate’s progress towards transplantation. Initial discussions as
to the appropriateness of allografts and the composition of the US donor pool require
continual review within the context of the candidate’s physiology. As our patient
deteriorates, his or her need for a lifesaving transplant increases. The need for increased
access to allografts should be met through expansion of donor selection criteria (i.e.,
higher tolerance for allograft failure). The interplay between access and risk requires
constant reinforcement by the clinician to prepare the candidate for an impending organ
offer and to emphasize their need for immediate transplantation. Made correctly, organ
offers can be welcomed by the candidate, regardless of the donor's background, and may
be overwhelmingly accepted following a discussion of the risks with the transplant
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surgeon. Ultimately, transparency, education, and reinforcement form a foundation of
trust between the transplant team and candidate.

References

1. Keller EJ, Kwo PY, Helft PR. Ethical considerations surrounding survival benefit-
based liver allocation. Liver Transpl. 2014;20(2):140-146.

2. Baumann A, Audibert G, Guibet Lafaye C, Puybasset L, Mertes PM, Claudot F.
Elective non-therapeutic intensive care and the four principles of medical ethics. /
Med Ethics. 2013;39(3):139-142.

3. Tector AJ, Mangus RS, Chestovich P, et al. Use of extended criteria livers
decreases wait time for liver transplantation without adversely impacting
posttransplant survival. Ann Surg. 2006;244(3):439-450.

4. Amin MG, Wolf MP, TenBrook JA Jr, et al. Expanded criteria donor grafts for
deceased donor liver transplantation under the MELD system: a decision
analysis. Liver Transpl. 2004;10(12):1468-1475.

5. Fengs, Lai JC. Expanded criteria donors. Clin Liver Dis. 2014;18(3):633-649.

6. Alkofer B, Samstein B, Guarrera JV, et al. Extended-donor criteria liver allografts.
Semin Liver Dis. 2006;26(3):221-233.

7. Volk ML, Tocco RS, Pelletier SJ, Zikmund-Fisher BJ, Lok AS. Patient decision
making about organ quality in liver transplantation. Liver Transpl.
2011;17(12):1387-1393.

8. Howard DH. Why do transplant surgeons turn down organs? A model of
accept/reject decision. / Health Econ. 2002;21(6):957-969.

9. Fengs$, Goodrich NP, Bragg-Gresham JL, et al. Characteristics associated with
liver graft failure: the concept of a donor risk index. Am / Transplant.
2006;6(4):783-790.

10. Renz JF. A critical analysis of liver allograft utilization from the US deceased
donor pool. Liver Transpl. 2010;16(5):543-547.

Andy A. Tully, MD, is a first-year surgical resident at MedStar Washington Hospital
Center in Washington, DC.

Geraldine C. Diaz, DO, is a clinical associate of anesthesia at the University of Chicago
Medical Center.

John F. Renz, MD, PhD, is a professor of surgery at the University of Chicago Pritzker

School of Medicine who specializes in liver transplantation. He is interested in marginal
organs and extended donor criteria to expand the donor pool.

106 www.amajournalofethics.org



Related in the AMA Journal of Ethics

AMA Code of Medical Ethics' Opinions Relevant to Organ Transplantation and
Procurement, February 2016

Contemporary Debates over the Acceptability of Kidneys for Donation, March 2012

The people and events in this case are fictional. Resemblance to real events or to names of
people, living or dead, is entirely coincidental.
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