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Is Restricting Access to Assisted Reproductive Technology an Infringement of
Reproductive Rights?
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The United Nations Universal Declaration of Human Rights includes the right to
“found a family” [1]. While families may be established through *“social” means—for
example, adoption—this statement is often interpreted as conferring a right to
reproduce [2].

Rights are expressions of our dignity and shared humanity. When we assert a right,
we create corresponding duties not to interfere with us—and possibly to assist—in
certain ways [3]. If a right to parenthood exists, what obligation, if any, does it
impose on physicians to provide assisted reproductive technology (ART) services,
given the uncertain promise of benefit and the potential expense and risk? And when,
if ever, can physicians infringe that right?

Rights are not freestanding moral imperatives, nor are they absolutely inviolable.
They exist within a network of social relationships and moral and legal principles that
both ground them and establish the conditions under which they may be abridged.
Potential sources for a right to parenthood include appeals to the value of family, the
basic human desire for and interest in having a child, normal human biological and
social functioning, a presumptive principle of equal freedom of action (including
procreation), and existing laws that support the right. We will not argue the validity of
these principles here, but will focus instead on physicians’ role in fulfilling (or
limiting) individuals’ exercise of their assumed right to parenthood [4].

Negative and Positive Rights

All rights, and the duties they entail, can be interpreted negatively or positively.
Negative rights obligate others not to interfere without justification; in this case, not
to restrict a person’s ability to become a parent. For physicians, the law and
professional practice standards already uphold this liberty. Physicians have a duty to
warn patients about the potential fertility-altering effects of procedures or treatments
and to avoid damaging patients’ reproductive capacity when possible. Hence,
sterilization without consent is morally and legally repudiated except in extraordinary
circumstances [5].

A positive right to parenthood, however, would go further, obligating others to

support a person’s attempt to become a parent. It is here that questions about the use
of ART are likely to arise. Do physicians have a duty to assist their patients’
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procreative efforts, and if so, in what ways [6]? Although we believe that physicians
who are not trained to provide ART services have a duty to refer their infertile
patients to specialists for further work-up and evaluation, we think this duty arises not
from any right to parenthood, but from broader professional obligations within the
patient-doctor relationship.

When a patient is trying unsuccessfully to conceive a child, adequate health care
includes assessment and possible treatment of infertility, and certainly a physician
with expertise in ART who commits to providing the technology to a patient under
his or her care has a professional duty to do so. The obligation to use ART comes, not
from the right to parenthood, but from the right to have a commitment fulfilled. The
real test of a positive right to parenthood, then, is whether specialists with expertise in
ART must accept as patients those who require their services to become parents and if
the kind(s) of ART provided must be those most likely to result in parenthood [7].

In virtue of their training, skills, and sanctioned role as professional caregivers,
physicians are thought to be under strong obligations to provide assistance to patients
with medical needs when it is in their power to do so. Although the strength of this
duty may vary with the need in question—obligations to assist in a life-threatening
emergency are stronger than those in less serious cases—a patient’s medical needs
can, with certain restrictions, create a right to have that need fulfilled. We suggest,
therefore, that specialists with expertise in infertility and ART do have a duty to take
on patients pursuing parenthood and should commit to providing them with
appropriate services. We will have more to say about the extent of this obligation,
which, we believe, comes from the right to parenthood.

Can Procreative Rights be Restricted?

We first turn to the general question of whether and when procreative rights can be
restricted. In general, negative rights are more stringent than positive rights; stronger
arguments are needed to abridge or override them. In practice, physicians tend to
ground abridgement of a patient’s procreative rights in appeals to that patient’s
benefit or autonomy or both. For example, such interference may be permissible
when it is an unavoidable consequence of medical treatment that is otherwise in the
patient’s best interest and when the risks or harms to procreation have been agreed to
in advance [8].

Positive rights, on the other hand, are, justifiably, more subject to the tempering
influences of competing moral and social considerations. It is important to note in this
regard that ART is not monolithic; it consists of various particular services that can be
provided in different ways. The obligation to assist others in the pursuit of parenthood
by providing ART, therefore, need not translate into a duty to assist using all possible
means under any circumstances.

Considerations that might justify physicians in not assisting a patient to achieve

parenthood through ART include: ART’s potential to produce multiple gestation
pregnancies, which increase the risk for maternal and infant morbidity and mortality
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and involve significant financial and opportunity costs for couples and society [9, 10];
the competing rights of others who might otherwise have access to the resources used
to care for these pregnant women and offspring [11]; and the potential negative
impact ART may have on social values such as supporting nonbiological families
[12]. It is also legitimate for physicians to consider the availability of alternative ways
to found a family (such as adoption), the uncertainty that any of the hoped-for or
feared consequences of the use of ART will actually occur, and their own willingness
or reluctance to participate in the possible creation of these medical and social
consequences.

We believe that the existence of these strong countervailing considerations provide
sufficient grounds for physicians to impose some restrictions on access to ART. In
doing so, however, they must also be cognizant of the moral problems they might
cause as a result of these limitations. For example, one common suggestion is to
withhold ART from potential parents who refuse to commit in advance to reducing
the number of fetuses if a multiple gestation pregnancy occurs. We believe this is not
an appropriate restriction for a couple of reasons [13]. First, the positions of the
parties in the negotiation for access to ART is unequal. While the physician stands
only to lose a patient if someone refuses to accept ART under such conditions, the
value and investment that potential patients place on achieving biological parenthood
provides a strong motivation to access ART, even under conditions they might later
come to regret [14]. Given this disparity, physicians have a responsibility to avoid
imposing restrictions to which patients would not agree, were it not for their
desperation to achieve their goal.

Second, we cannot endorse the idea that an appropriate mechanism for avoiding a
possible moral harm—-be it bad consequences, the violation of rights, or the
undermining of a value—is to create conditions in which a patient might be forced to
choose between a prior commitment and a new-found relationship with her potential
children. While physicians do have responsibilities to future patients and society,
their first obligation is to avoid harming their current patients by, for example,
placing them in situations like this [15].

More justified restrictions on access to ART might include offering only technology
that has less chance of multiple gestations; prescribing medications at lower doses,
even if doing so is more expensive or less effective; frequent ultrasound monitoring
of the number of developing follicles, with cancellation of insemination cycles and
the requirement that patients commit to refraining from intercourse or using condoms
when the number of developing follicles reaches a certain threshold.

In the case of in vitro fertilization, justified restrictions include agreeing to implant
only a certain number of embryos and, in general, more conservative medical
judgments about thresholds for escalating therapy to achieve a pregnancy [16]. These
restrictions are likely to minimize medical and social harms and burdens while still
allowing physicians to assist patients in their pursuit of parenthood. Furthermore,
such restriction on ART does not undermine the central responsibilities of
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nonmaleficence and beneficence in the patient-doctor relationship. As long as both
the physician and the individual or couple understand these limitations, there seems to
be little basis to claim that the right to parenthood has been violated [17].
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