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Policy Forum

Content of Medical Error Disclosures
A basic standard for error disclosure for physicians needs to be developed,
which will enhance the patient-physician relationship.
Thomas H. Gallagher, MD
Ethicists have long endorsed the full disclosure of medical errors to patients [1-3]. In addition, recent hospital
accreditation standards and some state laws require that patients be informed about "unanticipated outcomes" in their
care [4]. Nevertheless, the available evidence suggests that full disclosure of medical errors may be uncommon [5-7].
This gap between disclosure recommendations and actual clinical practice has many causes. Barriers to disclosing
errors range from physicians' concern that disclosure could precipitate a malpractice suit to discomfort in conducting
the conversation itself [8-10]. The disclosure gap also reveals important unanswered questions about how errors
should be disclosed. One such question is exactly what information should be disclosed to a patient following a
harmful medical error. While patients and physicians largely agree that harmful errors should be disclosed, they differ
regarding the optimal content of disclosure [11]. Although physicians appear willing to disclose that an adverse event
occurred, they often hesitate to state explicitly that the adverse event was due to an error or to discuss what caused the
error and how recurrences will be prevented.
Developing a consensus on the basic content of disclosure could help physicians better inform patients about medical
errors. However, promulgating a minimum standard for error disclosure can seem artificial. Patients clearly vary in
their preferences for receiving health information [12-13], so physicians may wish to customize their error disclosure
conversations. Yet allowing physicians complete discretion regarding the content of error disclosure is potentially
problematic. Physicians are generally unable to predict patient preferences for information in other clinical situations,
such as end-of-life decision making [14]. There is no reason to presume their ability to predict a patient's preference
for content of error disclosure conversation would be any better. Some physicians report that they typically disclose
only very basic information about medical errors and assume that interested patients will ask clarifying questions [11].
Relying on the patient to extract desired information about an error from the physician may actually be counterproductive, creating the impression that the physician is trying to hide important details about what happened.
The effort to define a minimum content of error disclosure has a historical precedent in the evolution of informed
consent [15]. Informed consent is a formalized approach to sharing information between doctor and patient. Through
scholarly debate and court cases, a basic standard for informed consent has emerged, and guidelines for informed
consent in specific clinical situations have been delineated. For example, there is a general consensus that patients
should be told about the serious risks of a procedure even when the probability of those risks is extremely low. Some
purported exceptions to the need to obtain informed consent, such as the therapeutic privilege, have been analyzed and
rejected or severely restricted.
Absent an existing consensus on the content of disclosure, there are various approaches for establishing it. First, one
could assert that the minimally acceptable content for error disclosure is the information most patients say they would
want. In prior research, patients, many who had experienced a medical error in their care or the care of a family
member, reported wanting the physician to state explicitly that an error had occurred and to provide basic information
about what the error was, why it had happened, and how recurrences would be prevented, and they wanted an apology
[11,16-17]. This research has important limitations, however. The studies involved primarily individuals who are not
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acutely ill and whose preferences for information about errors may differ from patients who have recently experienced
a medical error.
Another approach to defining the content of error disclosure would be to consider different ethical rationales for
disclosure. However, it is unclear if this approach would gain consensus. To some ethicists, the justification for
disclosure is that it promotes patient autonomy and enhances decision making. From the perspective of enhancing
decision making, clinicians are required to disclose only error information that patients need to make subsequent
health care decisions. The patient autonomy standard of disclosure has limitations also. Consider a fatal medical error.
Disclosing this error could certainly not enhance that patient's decision making, and some might argue that this
information would not be helpful to the patient's family either.
As a third alternative, one could ground error disclosure in physicians' ethical obligation to tell the truth. Error
disclosure as a form of truth telling implies that all errors should be disclosed to patients, including those errors that
cause no harm. Theories of justice would direct disclosure of information patients need in order to know whether they
are being fairly compensated for a harmful error. Finally, utilitarians might suggest that the content of disclosure be
oriented toward producing the greatest net benefit. Suppose disclosing a harmful error was certain to precipitate a
lawsuit. Are the harmful consequences of disclosure for health care workers relevant in deciding what to disclose
about an error, and, if so, how should this harm be weighed against the benefit of disclosure to the patient?
One aspect of error disclosure is especially controversial, namely whether physicians should apologize. Patients
uniformly desire an apology following a harmful error; an apology demonstrates that the involved health care workers
and institutions recognize the magnitude of what has happened to the patient. While physicians want to apologize, they
fear that an apology could be construed as an admission of legal liability.
Many states have adopted or are considering "apology laws" that exempt expressions of regret from being considered
as admissions of liability [18]. But it is unclear how much legal protection such apology laws actually provide. While
protecting apologies, many laws also note that statements concerning "culpable conduct" are still admissible. The
California statute reads:
The portion of statements, writings, or benevolent gestures expressing sympathy or a general sense of
benevolence relating to the pain, suffering, or death of a person involved in an accident... shall be
inadmissible as evidence of liability in a civil action. A statement of fault, however, which is part of, or in
addition to, any of the above, shall not be inadmissible pursuant to this section [19].
Whether the physician's apology constitutes a "general sense of benevolence" or a "statement of fault" is then debated
in court. From the patient's perspective, what likely matters most is whether a health care worker's apology seems
sincere. A legally approved apology delivered without empathy could actually backfire and increase the chances that a
patient would sue.
Ultimately, consensus regarding a minimum standard for error disclosure will require continued debate about the
relevant ethical norms, additional empirical research about patient's preferences for disclosure, and clarification of the
legal status of disclosure statements. In the meantime, the following guidelines can help clinicians approach these
difficult situations:

Let patients' preferences guide error disclosure.
Patients desire an explicit statement that a harmful error occurred, information about what the error was, why the error
happened, how recurrences will be prevented, and an apology. Physicians should provide this basic information about
harmful errors to patients regardless of whether the patient asks.

Get help.
Disclosing errors is difficult and requires careful planning and consultation with risk managers or other knowledgeable
colleagues. Oftentimes, whether an event actually was an error becomes clear only after thorough analysis.
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Increase institutional support for error disclosure.
Error disclosure, like any other communication skill, requires training and practice. Institutions should provide such
training and should insure that their policies support clinicians in disclosing errors to patients. Institutions should also
increase their emotional support for health care workers affected by errors, thereby allowing clinicians to better meet
the needs of the affected patient.

References
1. Lo B. Resolving ethical dilemmas: a guide for clinicians. 2nd ed. Philadelphia: Lippincott Williams & Wilkins;
2000.
Google Scholar
2. Rosner F, Berger JT, Kark P, Potash J, Bennett AJ. Disclosure and prevention of medical errors. Committee on
Bioethical Issues of the Medical Society of the State of New York. Arch Intern Med. 2000;160:2089-2092.
View Article PubMed Google Scholar
3. Banja J. Moral courage in medicine—disclosing medical error. Bioethics Forum. 2001;17:7-11.
PubMed Google Scholar
4. Joint Commission on Accreditation of Health Care Organizations. Revisions To joint Commission Standards in
Support of Patient Safety and Medical Health Care Error Reduction. July 1, 2001. Accessed February 23, 2004.
Google Scholar
5. Blendon RJ, DesRoches CM, Brodie M, et al. Views of practicing physicians and the public on medical errors.
N Engl J Med. 2002;347:1933-1940.
View Article PubMed Google Scholar
6. Wu AW, Folkman S, McPhee SJ, Lo B. Do house officers learn from their mistakes? JAMA. 1991;265:20892094.
View Article PubMed Google Scholar
7. Novack DH, Detering BJ, Arnold R, Forrow L, Ladinsky M, Pezzullo JC. Physicians' attitudes toward using
deception to resolve difficult ethical problems. JAMA. 1989;261:2980-2985.
View Article PubMed Google Scholar
8. Wu AW. Medical error: the second victim. The doctor who makes the mistake needs help too. BMJ.
2000;320:726-727.
View Article PubMed Google Scholar
9. Newman MC. The emotional impact of mistakes on family physicians. Arch Fam Med. 1996;5:71-75.
PubMed Google Scholar
10. Christensen JF, Levinson W, Dunn PM. The heart of darkness: the impact of perceived mistakes on physicians.
J Gen Intern Med. 1992;7:424-431.
PubMed Google Scholar
11. Gallagher TH, Waterman AD, Ebers AG, Fraser VJ, Levinson W. Patients' and physicians' attitudes regarding
the disclosure of medical errors. JAMA. 2003;289:1001-1007.
View Article PubMed Google Scholar
12. Deber RB, Kraetschmer N, Irvine J. What role do patients wish to play in treatment decision making? Arch
Intern Med. 1996;156:1414-1420.
View Article PubMed Google Scholar
13. Benbassat J, Pilpel D, Tidhar M. Patients' preferences for participation in clinical decision making: a review of
published surveys. Behav Med. Summer 1998;24:81-88.
View Article PubMed Google Scholar
14. Emanuel EJ, Emanuel LL. Proxy decision making for incompetent patients. An ethical and empirical analysis.
JAMA. 1992;267:2067-2071.
View Article PubMed Google Scholar
15. Berg JW, Appelbaum PS, Lidz CW, Parker LS. Informed Consent: Legal Theory and Clinical Practice. 2nd ed.
134

16.
17.
18.
19.

New York: Oxford University Press; 2001.
Google Scholar
Witman AB, Park DM, Hardin SB. How do patients want physicians to handle mistakes? A survey of internal
medicine patients in an academic setting. Arch Intern Med. 1996;156:2565-2569.
View Article PubMed Google Scholar
Vincent CA, Pincus T, Scurr JH. Patients' experience of surgical accidents. Qual Health Care. June 1993;27782.
View Article PubMed Google Scholar
Cohen JR. Apology and organizations: exploring an example from medical practice. Fordham Urban Law
Journal. 2000;27:1447-1482.
Google Scholar
Section 1160, California Evidence Code; 2000.

Thomas H. Gallagher, MD, a general internist, is an assistant professor in the departments of Medicine and Medical
History & Ethics at the University of Washington. He is supported by career development awards from the Agency for
Healthcare Research and Quality and the Greenwall Foundation Faculty Scholars in Bioethics program.
The viewpoints expressed on this site are those of the authors and do not necessarily reflect the views and policies of
the AMA.
© 2004 American Medical Association. All Rights Reserved.

135

